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Informatwon ¢5 Inostructions

Welcome to the 2008 Juvenile Defender Resource Guide. This booklet
contains a Table of Contents and Summaries of each item in
the Guide. To access the complete documents, simply insert the
enclosed CD into the appropriate drive of any computer. The
Table of Contents will open on your screen, as it appears here.
Follow the directions below to find, read, and print documents.

The materialsin this Guide are all Portable Document Format (PDF)
files in order to preserve their original formatting and design. To
access them, your computer must have the Adobe Acrobat Reader
program installed. You can download this program for free

at http:/ /www.adobe.com/ products/acrobat/readstep2.html.

How to use this digital format:

Access and read documents

To read summaries of the articles in the Guide, click on the
topic of interest where it appears in the Table of Contents.
To read any article in its entirety, go to the Summaries
and then click on the title of the desired article. From any
document, you can return to the Table of Contents by
clicking on the “Back to Table of Contents” arrow at the
top right corner of the page.
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Search for documents

You can search by keyword to find relevant documents.
Start with the Summaries open on your computer screen,
then hit Ctrl + F on your keyboard (press F while holding
down the Ctrl button). When the “find” window opens,
type in your keyword of interest. Adobe Reader will take
you to the first place that word appears in the Summaries,
and highlight your search term. You can click the “Find
Again” button to move to the next place your keyword
appears, and so on.

Search within documents

You can search by keyword within each document in the
Guide. When you have a selected document open on your
computer screen, use the Ctrl + F search tool as described
above to jump to every place in the document that your
keyword appears.

Print exactly what you need

This digital Guide contains much more material than in
previous years when we distributed paper binders. We
have included the complete text and references of articles
and reports. As the Summaries section shows, many
of the documents included are quite long. To print any
document or selection of pages, just hit Ctrl + P on your
keyboard.
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Juvenile Indigent Defenve

A. General

A Career in the “Kangaroo Court”: Reflections of a Juvenile
Defender on the Fortieth Anniversary of In Re Gault
Jacqueline Deane, 60 Rutgers L. Rev. 225 (2007) (14 pages)

This essay provides insights and reflections of a juvenile defender
whose experience with juvenile justice issues spans the entire post-
Gault era. Deane recounts some of her experiences as an attorney
with the Legal Aid Society and the Neighborhood Defender Ser-
vice of Harlem, as a teacher at the NYU School of Law’s Juvenile
Defender Clinic, and finally as a parent, with an eye toward the
ways Gault has and has not been realized.

Juvenile Delinquency Court Assessment 2008
Center for Families, Children & the Courts, California Administrative Office of
the Courts (April 25, 2008) (375 pages)

The Juvenile Delinquency Court Assessment (JDCA) is the judicia-
ry’s first comprehensive research study of how California superior
courts handle delinquency matters. The report looks at hearings
and other court processes; court collaboration with justice system
partners; placement, treatment, and supervision options for youth;
perspectives of parties and interested groups; education and train-
ing; and court accountability.

Foreword, Special Issue: Juvenile Law
Mary J. Mullarkey, Colorado Lawyer (Oct., 2007) (4 pages)

In her introduction to an edition of The Colorado Lawyer devoted
exclusively to juvenile law, Colorado Supreme Court Chief Justice
Mullarkey notes that, despite being overlooked by many law stu-
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dents and practicing attorneys, juvenile law is a vital and signifi-
cant area of current law. She also applauds the remarkable success
of many juvenile courts and clinics across Colorado.

B. Right to Counsel

Rothgery v. Gillespie County, TX
128 S. Ct. 2578 (2008)

Supreme Court Opinion

(49 pages)
The United States Supreme Court held 8 to 1 that a crimi-
nal defendant’s initial appearance before a magistrate or
judge, where he learns the charges against him and faces
pretrial detention, is an “adversarial” proceeding trigger-
ing the Sixth Amendment’s right to counsel. When a person
is faced with a loss of liberty in a judicial proceeding, the
right to counsel attaches regardless of whether a prosecutor
participates in the proceeding.

National Association of Criminal Defense Lawyers

Amicus Brief

(Jan. 23, 2008) (12 pages)
In this amicus curiae brief, NACDL argued in support of the
petitioner, who was arrested and brought before a mag-
istrate judge who informed him of the accusation against
him, found probable cause that he committed the offense
based on a police officer’s sworn affidavit, and committed
him to jail pending trial or the posting of bail. The question
presented was whether the Fifth Circuit correctly held —in
a decision that conflicts with those of other federal courts
of appeals and state courts of last resort—that adversary
judicial proceedings nevertheless had not commenced, and
the petitioner’s Sixth Amendment rights had not attached,
because no prosecutor was involved in the petitioner’s ar-
rest or appearance before the magistrate.
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L.H. v. Schwarzenegger

Civil Class Action Complaint

(Sept. 13, 2006) (37 pages)

In this federal class action brought by the Youth Law Center, plain-
tiffs alleged that the California Division of Juvenile Justice (D]J)
systematically violated the constitutional rights of juvenile parol-
ees in revocation proceedings. The suit charged that lengthy parole
holds are routinely imposed without proper or timely notice to the
juveniles of the reasons for the detention. Juvenile parolees were
not informed of the precise charges against them until they had
been in custody for weeks or months, and the charges would often
change late in the process. The suit charged that in the vast major-
ity of revocations, DJJ denied juveniles the right to have witnesses
testify on their behalf, to present evidence to defend or mitigate
the charges, or to have an attorney. The suit also charged that D]]J
failed to provide accommodations mandated under federal law
for those youths suffering from mental or physical disabilities.

District Court Order for Preliminary Injunction

(Jan. 29, 2008) (16 pages)
Judge Karlton in the Eastern District of California granted
the plaintiffs” request for a preliminary injunction, finding
that the failure to appoint counsel to juvenile parolees in
revocation procedures violates their due process rights and
creates a significant threat of irreparable injury. The court
ordered the state to provide lawyers to represent all juve-
nile parolees in parole revocation proceedings. Not only
did the class of juvenile parolees lack the maturity, educa-
tion and skills of adults, but there was also evidence that
a large number had learning disabilities, substance abuse
issues, and difficulties speaking and understanding Eng-
lish. Based on these substantial factors, the juveniles were
entitled to automatic legal representation.

Stipulated Order for Permanent Injunctive Relief in

L.H. v. Schwarzenegger

(June 14, 2008) (21 pages)
Pursuant to this settlement, juveniles in California are now
afforded the basic constitutional rights long guaranteed to
adult parolees, including a right to legal counsel, oppor-
tunity to present evidence and witnesses, and safeguards
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to minimize lengthy pre-hearing detentions. Youth will no
longer be automatically shackled during revocation pro-
ceedings, and policies will be developed to govern when
and how a youth may be restrained.

Inre].V.R. and H.T.

Pennsylvania Supreme Court (2008)
The Juvenile Law Center filed an application for extraordinary re-
lief in the Pennsylvania Supreme Court on behalf of all Luzerne
County youth adjudicated delinquent and sanctioned without
lawyers. Hundreds of youth in Luzerne County have had sum-
mary hearings, for minor offenses, without counsel. Since 2005,
more than 50% of juveniles appeared in Luzerne County Juvenile
Court without the benefit of counsel. In many of these cases, par-
ents signed a paper that purported to “waive” counsel; their chil-
dren then pled guilty.

JLC argues in its application to the Pennsylvania Supreme Court
that all of these waivers and pleas were invalid because they were
made without the constitutionally required colloquies that show
the waivers were voluntarily and knowingly given. JLC is asking
the Supreme Court to order that all youth adjudicated delinquent
since October 1, 2005 without counsel be identified to JLC, and
that all such adjudications be vacated.

Application Part I
(8 pages)

Application Part II
(59 pages)

Application Exhibits
(20 pages)

Department of Public Welfare Brief
(14 pages)

Attorney General Brief
(© pages)

District Attorney Brief
(16 pages)
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J.V.R.'s Application for Leave to File a Response
(13 pages)

Effective Assistance of Counsel: Quality Representation for

Juveniles Is Still Illusory

Jerry R. Foxhoven, 9 Barry L. Rev. 99 (2007) (26 pages)
This article examines whether the right to counsel as mandated
by In re Gault has resulted in meaningful protections for juveniles
charged with delinquent acts. The National Juvenile Defender
Center, in conjunction with partner organizations, has conducted
extensive research regarding access to counsel, waiver of right to
counsel, and quality of representation in juvenile proceedings in
at least fourteen states. The piece concludes that while part of the
Gault requirement of counsel for youth has been met, much of the
real impact of the holding remains illusory.

Still Waiting: The Elusive Quest to Ensure Juveniles a

Constitutional Right to Counsel at All Stages of the Juvenile

Court Process

Marsha Levick and Neha Desai, 60 Rutgers L. Rev. 175 (2007) (25 pages)
This article advocates for comprehensive legal representation for
all juveniles charged as delinquents. This encompasses the adju-
dicatory hearings as well as all proceedings that precede or fol-
low them. The authors argue that the failure of many states to ad-
equately fund juvenile indigent defender systems or to provide
counsel at critical stages of court proceedings leaves youth vulner-
able to such consequences as false confessions, unnecessary deten-
tion, prolonged confinement, and uncounseled guilty pleas.

Out of Sight, Out of Mind: How the Lack of Postdispositional

Advocacy in Juvenile Court Increases the Risks of Recidivism

and Institutional Abuse

Sandra Simkins, 60 Rutgers L. Rev. 207 (2007) (14 pages)
This article argues that the lack of mandatory review hearings
and post-dispositional representation increases the likelihood of
recidivism and institutional abuse. The author notes the critical
importance of review hearings to the rehabilitative goals of the
juvenile justice system and analyzes the connection between post-
dispositional representation and institutional abuse and, in turn,
between institutional abuse and recidivism. The article concludes
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with a suggestion for a collaborative, cost-effective solution to the
lack of post-dispositional representation.

Public Defenders: Do Indigent Defendants Get Adequate

Legal Representation?

Barbara Mantel, CQ Researcher, Vol. 18, No. 15, pp.337-360 (April 18, 2008) (24 pages)
This report by the CQ Researcher provides a comprehensive over-
view of the problems with indigent defense, as well as examples
of states that have worked to improve their delivery of indigent
defense services. Particular problems include poor funding, exces-
sive caseloads, poor training, and high turnover of public defend-
ers. The article also provides a history of indigent defense and
overview of relevant Supreme Court jurisprudence.

C. State Assessments

Illinois: An Assessment of Access to Counsel & Quality of

Representation in Delinquency Proceedings

Children and Family Justice Center and NJDC (Fall, 2007) (160 pages)
A study of Illinois’s juvenile justice system found it to be woe-
fully unfair, with many juvenile defenders inadequately trained
and lacking the requisite skills of effective representation coupled
with a heavy system-wide reliance on plea bargaining. As a solu-
tion, the report called for, among other things, state funding for
a resource center for juvenile defenders, earlier appointment of
counsel, better communication between attorneys and clients, and
a limit on the use of shackles on children in court. In addition, the
authors suggest that juvenile defenders receive periodic training
to improve their ability to zealously advocate for their client at all
stages of the process.

Mississippi: An Assessment of Access to Counsel & Quality

of Representation in Youth Court Proceedings

NJDC and Mississippi Youth Justice Center (Fall, 2007) (90 pages)
An assessment of Mississippi’s juvenile indigent defense system
found that zealous advocacy and effective representation in the
state were the exceptions rather than the rules in the system. In
particular, defenders often meet their clients for the first time in
the courtroom, rarely visit detained clients or take advantage of
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opportunities to present evidence, and rely heavily on admissions
as resolutions to adjudicatory hearings. As means to a solution,
the report suggests creating juvenile defender standards, increas-
ing available resources to defenders, appointing counsel as early
as possible to ensure effective representation and improve the po-
tential for zealous and effective advocacy, and increasing training
opportunities for defenders.

D. Gault's Legacy

In Re Gault and the Promise of Systemic Reform

Katherine R. Kruse, 75 Tenn. L. Rev. 287 (2008) (15 pages)
Gault was a purposeful attempt to alter the structure, procedure,
and resources of the juvenile justice system to align with the
founding principles. Unfortunately, Gault’s attempt at systemic re-
form was problematic because it was not self-executing--juvenile
defenders were tasked with providing zealous advocacy in indi-
vidual cases while simultaneously engaging in systemic reform.
This article argues that the predominant systemic reform model of
collaboration among juvenile justice stakeholders is a good model
to follow because it provides opportunities for defense advocacy
at the systemic level while encouraging zealous advocacy in indi-
vidual cases. Additionally, strategies for use in clinical teaching
are suggested to help students draw connections between advo-
cacy in individual cases and advocacy for systemic reform.

Gault’s Promise

Judge Jay D. Blitzman, 9 Barry L. Rev. 67 (2007) (34 pages)
The juvenile court system was created “in recognition of the fact
that children are developmentally different from adults and that
those differences should be taken into account when addressing
legal matters involving children.” The system was driven by the
belief that juveniles could be rehabilitated and deterred from par-
ticipating in anti-social activities. The modern juvenile court sys-
tem aims to serve the original goals of the juvenile court system by
ensuring that juveniles are afforded their due process rights while
at the same time protecting public safety. This paper explores the
assumptions that led to the creation of the juvenile court system,
the compatibility of due process and rehabilitation, and the evolu-
tion of the modern juvenile court system.
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In Re Gault: Do Its Promises Still Protect Juveniles?

Kellie M. Krake, 80-NOV Wis. Law. 26 (2007) (4 pages)
This article looks at the historical context of Gault in Wisconsin,
examines the current state of the law, and asks if Gault continues
to achieve its goal of protecting juveniles. The article suggests that
both recent scientific research on adolescent brain development
and the disproportionate number of minority juveniles in the Wis-
consin juvenile justice system challenge the uniform application of
standardized due process procedures.

In Re Gault: A Retrospective in 2007: Is it Working? Can it

Work?

Joanna S. Markman, 9 Barry L. Rev. 123 (2007) (21 pages)
This article examines the degree to which the promise of Gault
has and has not been realized in juvenile justice systems across
the United States. After surveying the state of the juvenile justice
system that preceded -- and precipitated -- the Court’s holding in
Gault, the author reviews the facts and holding of that seminal
case. From there, she analyzes Gault’s application in the interven-
ing four decades and suggests how it should be applied in the
modern context.

The Promise of In re Gault: Promoting and Protecting the

Right to Counsel in Juvenile Court: I Got the Post-McKeiver

Blues

Gary Solomon, 60 Rutgers L. Rev. 105 (2007) (16 pages)
This article discusses the practice of judges presiding over juve-
nile trials even after suppressing evidence of guilt. The author
argues that this practice rests on a false assumption that judges
can compartmentalize knowledge of the juvenile’s full confession
and preside over the trial with the necessary impartiality. Solomon
advocates for reform of this practice and offers several options for
achieving reform.
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E. Waiver of Counsel

In Re: Amendment to Florida Rule of Juvenile Procedure 8.165(a)

No. 06-7611 (Fla. 2008) (18 pages)
In a per curiam opinion, the Florida Supreme Court approved an
amendment to the Florida Rules of Juvenile Procedure that would
require a juvenile to consult with an attorney before waiving her
right to counsel. The majority justified this amendment as a proce-
dural safeguard protecting the fundamental right to counsel that
did not unduly burden caseloads and would significantly decrease
the number of juvenile cases that were appealed. The dissenting
opinion, however, characterized the amendment as a substantive
change to the law best left to the legislature and not the courts.

Washington State Juvenile Court Rule 7.15: Waiver of Right to

Counsel

(2008) (4 pages)
This legislation provides a standard by which courts can deter-
mine whether a juvenile is knowingly, voluntarily, and intelligent-
ly waiving his right to counsel. The rule states that a juvenile may
waive his right to counsel only after (1) he has been advised re-
garding the right to counsel by a lawyer who has been appointed
by the court or retained, (2) a written waiver signed by both the
juvenile and his lawyer is filed in court, and (3) a hearing is held
on the record where the advising lawyer appears and the court,
after engaging the juvenile in a colloquy, finds the waiver was
knowingly, intelligently, and voluntarily made and not unduly in-
fluenced by the interests of others.

InreC.S.

874 N.E.2d 1177 (Ohio 2007) (34 pages)
The Ohio Supreme Court found that in a delinquency proceeding,
a juvenile may waive his constitutional right to counsel if advised
by a parent or guardian, but not if he has consulted with an at-
torney. In determining whether there has been a valid waiver of
counsel, the proper test is a totality of the circumstances analysis.
The court must consider the age, intelligence, and education of the
juvenile; the juvenile’s background and experience, especially in
the court system; the presence or absence of the juvenile’s parent,
guardian, or custodian; the language used by the court in describ-
ing the juvenile’s rights; the juvenile’s conduct and emotional sta-
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bility; and the complexity of the proceedings. The court also found
that a judge has the inherent authority to appoint counsel for the
juvenile to determine whether he should waive his rights.

F. Standards and Guidelines

In the Matter of Review of the Issues Concerning
Representation of Indigent Defendants in Criminal Juvenile
Delinquency Cases
Nevada State Supreme Court (2006) (72 pages)
This Order adopts the performance standard recommendations
and caseload recommendations as outlined in the Indigent De-
fense Commission’s report on the state of indigent defense in Ne-
vada, described below.

Report and Recommendations of the Nevada Supreme Court

Indigent Defense Commission

(2007) (96 pages)
This piece includes notes from the Indigent Defense Commis-
sion’s meetings as well as their final report and recommendations.
The report examines the state of indigent defense in Nevada and
establishes recommendations relating to caseloads and perfor-
mance standards. It details performance standards for juvenile
delinquency cases in the following areas: the education, training,
and experience of defense counsel; workload and resources; the
initial client interview; the detention hearing; informal supervi-
sion/diversion; case preparation and investigation; pre-trial mo-
tions; plea negotiations; adjudicatory hearings; presentation of the
client’s case; objections to Hearing Master’s recommendations;
preparation for the disposition hearing; the disposition process;
the disposition report; post-disposition responsibilities and advo-
cacy; and transfer proceedings to adult court.

Ten Core Principles for Providing Quality Delinquency
Representation Through Public Defense Delivery Systems, 2"
Edition
National Juvenile Defender Center and National Legal Aid & Defender
Association (July, 2008) (3 pages)
These newly updated Ten Principles serve as general criteria to as-
sist public defender systems in implementing the Gault decision.
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The Principles emphasize that, because children and adolescents
are so different from adults, the representation of juveniles must
be recognized as a specialty of the law. Furthermore, public de-
fenders are encouraged to assist the most vulnerable and over-
represented juveniles in the delinquency system. In particular, the
Principles advocate for training, monitoring of caseloads, a focus
on clients” educational needs, and the promotion of fairness for all
children.
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Advocacy in Juvendle Court

A. Detention Advocacy

NJDC Detention Tools

(July, 2008)
Prepared by NJDC for the Annie E. Casey Foundation’s Juvenile
Detention Alternatives Initiative, the NJDC Detention Tools listed
below are diagnostic evaluation tools and guidelines for juvenile
defenders, juvenile defender supervisors, juvenile policy advo-
cates, and juvenile section chiefs.

Ten Principles for Providing Effective Defense
Advocacy at Juvenile Detention Hearings

(8 pages)

A Checklist to Evaluate Defense Representation at
Detention Hearings

(16 pages)

Guidelines for Juvenile Defenders to Provide Zealous
Advocacy at Initial Detention Hearings

(16 pages)

16
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B. Competency Determinations

Considerations in the Assessment of Competent to Proceed in
Juvenile Court
Randy K. Otto, 34 N. Ky. L. Rev. 323 (2007) (17 pages)

After providing a brief history of the evolution of the juvenile
court system and noting the increased attention paid to juvenile
incapacity because of the harsher punishments delinquents re-
ceive, the author discusses how states vary in their application
of the Dusky standard in determining juvenile competence. Some
states have extended the standard for incompetence beyond men-
tal illness and retardation to include developmental limitations
and immaturity. Although the traditional factors considered when
determining maturity are age, intelligence, and physical develop-
ment, the author notes other factors, including responsibility, time
and social perspectives, and temperance, that could more reliably
make this determination. Along with a discussion of the current
method of evaluating juvenile competence, the author advises at-
torneys and judges how to ensure that the evaluations are accu-
rate.

Juvenile Court Determination of Incompetency
Fabio Amador, 28 J. Juv. L. 174 (2007) (4 pages)

This article summarizes In re Hyrum H., in which the Arizona
Court of Appeals held that a determination of juvenile incompe-
tency need not be based on a finding of an underlying mental dis-
ease, defect, or disability. Rather, to be incompetent, the juvenile
must be unable to have a rational and factual understanding of the
proceedings or adequately consult with and assist his lawyer.

Issues in Juvenile Justice: Rights Waivers and Trial
Competency
Warren Swymeler and Lynn S. Ruban, 2007 Inst. Just. Int’l St. 323 (2007) (8 pages)

The authors fear a potential lack of protection of constitutional
rights in the juvenile justice system. Many juveniles have only a
rudimentary understanding of the Miranda warning and do not
understand the nuances and legal ramifications of waiving these
rights, most notably the rights to remain silent and consult an at-
torney. Moreover, many do not understand the legal process and
may not be competent to stand trial. The authors urge the adop-
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tion of a set of consistent legal rules for juvenile courts to preserve
reliability and trust in the system.

Is Immaturity a Legitimate Source of Incompetence to Avoid

Standing Trial in Juvenile Court?

Twila A. Wingrove, 86 Neb. L. Rev. 488 (2007) (23 pages)
Although the United States Supreme Court has yet to deem it fun-
damental, many state courts require juveniles to be competent to
stand trial. A major source of contention is whether developmental
immaturity can be grounds for declaring a juvenile incompetent;
although there are no restrictions on the sources of incompetence,
only four states have explicitly recognized developmental imma-
turity as a cause. The author argues that the juvenile system must
develop uniform standards to approach immaturity as a factor or
cause of incompetence as well as a system to reform or otherwise
care for incompetent defendants.

C. Right to Jury Trial

Revisiting Juvenile Justice: The Requirement for Jury Trials

in Juvenile Proceedings under the Sixth Amendment

Gerald P. Hill, II, 9 Fla. Coastal L. Rev. 143 (2007) (25 pages)
The author argues that the United States Supreme Court mistak-
enly failed to extend all protections under the Sixth Amendment to
juvenile proceedings, particularly the right to a jury trial. The au-
thor notes that the juvenile justice system has increasingly become
more punitive rather than rehabilitative in focus thereby making
any differences between that system and the criminal justice sys-
tem illusory at best. Moreover, the author argues that denying ju-
veniles the right to a jury trial is a violation of both the Due Process
Clause and the Equal Protection Clause of the 14th Amendment.
As a practical matter, the jury need not be composed of a juvenile’s
peers, but rather a cross-section of the community at large.

The Sixth Amendment Right to a Jury Trial: Why Is It a
Fundamental Right for Adults and Not Juveniles?
Tina Chen, 28 J. Juv. L. 1 (2007) (13 pages)
This article explores why the federal government and a majority
of states do not consider the right to a jury trial a fundamental



18 National Juvenile Defender Center

right for juveniles in the juvenile justice system. The United States
Supreme Court’s justification is that a jury trial is inapplicable to
juvenile proceedings, since a jury is not a necessary component
of accurate fact-finding under the fundamental fairness standard.
After noting that juries could benefit the juvenile justice system by
encouraging more favorable plea bargains and resulting in more
acquittals, the author argues for a statutory right to a jury trial.

In the Matter of L.M.

Kansas Supreme Court Opinion
186 P. 3d 164 (June 20, 2008) (58 pages)

The Kansas Supreme Court granted juveniles the right to a
jury trial in this case involving L.M., a 16-year-old charged
with aggravated sexual battery. At a bench trial, L.M. was
convicted of aggravated sexual battery and sentenced as
a Serious Offender. On appeal, he argued that he should
have been entitled to a jury trial under a Kansas statute al-
lowing judges to use discretion in granting jury trials. The
Supreme Court held that changes to the Kansas Juvenile
Justice Code eroded the differences between the juvenile
and adult criminal systems to the point that juveniles also
have a constitutional right to a jury trial under the 6th and
14th Amendments as well as the Kansas Constitution.

State-Appellee’s Motion for Rehearing and Clarification

(July 7, 2008) (5 pages)
The State of Kansas filed this motion for rehearing and
clarification regarding the Kansas Supreme Court decision
in In the Matter of L.M. The state argues that because no
other state supreme court or federal court has recognized
a federal or state constitutional right to a jury trial in juve-
nile cases, there are many unanswered questions regarding
the scope of a newly created right to a jury trial in juvenile
cases.

Child-Appellant’s Response to Motion for Rehearing
and Clarification
(July 14, 2008) (4 pages)
In this response to the motion for rehearing and clarifica-
tion, L.M. urges that the State’s motion be denied by ar-
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guing that the State neither contends that the Supreme
Court’s decision was erroneous, nor seeks clarification of
the Court’s opinion. Rather, L.M. argues that the motion
seeks clarification on issues that were not before the Court
in an effort to use this case as a vehicle to get the Court to
render an advisory opinion for future cases.

Child-Appellant’s Letter Brief

(Oct. 29, 2007) (6 pages)
This letter brief filed on L.M.’s behalf comments on Smith
v. Doe, which was brought to the attention of the Court in
the Letter of Additional Authority from the Office of the
Attorney General for the State of Kansas. This letter brief
argues that the issue of whether mandatory registration as
a sex offender coupled with unlimited public access to that
information, constitutes punishment for juveniles is not ad-
dressed by Smith, making it not determinative of the issue
at hand in In the Matter of L.M.

Letter of Additional Authority in Support of State-

Appellee

(Oct. 25, 2007) (2 pages)
The Office of the Attorney General for the State of Kansas
filed a letter of additional authority pursuant to Rule 6.09
with the clerk of the State Supreme Court. The letter for-
mally brings to the attention of the Court and opposing
counsel a case mentioned by the Solicitor General in the
course of arguments that was not mentioned in the briefs
of either party.

Child-Appellant’s Response to Kansas County District

Attorney Association’s Amicus Curiae in Support of

State-Appellee

(Oct. 5,2007) (12 pages)
This brief was offered in response to the Amicus Curiae filed
by the KCDAA. It counters the KCDAA's argument that
stare decisis prevents the court from considering the issue
of whether a juvenile has the right to a jury trial by stat-
ing the importance and necessity of judicial review. The
brief argues that because of the important life and liberty
interests at stake, the Respondent deserves judicial review



20

National Juvenile Defender Center

under the state and federal constitutions. Additionally, the
brief details changes in the Kansas juvenile justice system
that have made the system similar to the adult system. In
light of these changes, the Respondent argues that juveniles
should be afforded the right to a jury trial.

Kansas County and District Attorneys Association’s

Amicus Curiae in Support of State-Appellee

(Sept. 18, 2007) (21 pages)
Amici argue that, in light of prior legislative and judicial
decisions, the Supreme Court of Kansas should find that
jury trials are not required for juveniles. The State contends
that neither the federal nor Kansas constitutions create a
constitutional right to a jury trial for juveniles. Addition-
ally, the brief argues that the State legislature’s failure to
statutorily extend the right of a jury trial to juveniles should
not be ignored.

Juvenile Law Center’s Amicus Brief in Support of Child-

Appellant

(July, 2007) (29 pages)
Amici argue that the U.S. Constitution and Kansas state law
require juries in criminal trials in which defendants face se-
rious punishment. Furthermore, they argue the disclosure
provisions of the Kansas offender registration act consti-
tute serious punishment entitling the defendant to a trial
by jury, and the changed purpose and nature of Kansas’ ju-
venile justice system no longer supports denial of the right
to ajury trial.

Child-Appellant’s Reply to State-Appellee’s

Supplemental Brief

(May 23, 2007) (11 pages)
In response to the State of Kansas’ supplemental brief re-
garding the issue of a juvenile’s right to a jury trial, the at-
torney for the Respondent filed this reply. This brief argues
that the differences outlined by the State in the supplemen-
tal brief are largely insignificant. Even if certain differences
between the adult and juvenile system are acknowledged,
these differences have narrowed so substantially that it is
no longer permissible to base the denial of the right to a
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jury trial to a juvenile upon the unique character of the ju-
venile justice system. The brief presents further support for
allowing jury trials for juveniles by arguing that a number
of other states accord juveniles the right to a jury trial.

Child-Appellant’s Supplemental Brief

(April 26, 2007) (12 pages)
This brief for L.M. provides additional arguments urging
the Supreme Court to find that the trial court erred in deny-
ing his request for a jury trial, particularly that the statutory
amendments made by Kansas’ legislature should have no
impact on his right to a jury trial and that Supreme Court
precedent does not resolve the specific issue in this case.

State-Appellee’s Supplemental Brief

(April 23, 2007) (12 pages)
The Supreme Court of Kansas granted a petition for review
for In the Matter of L.M. to address the issue of a juvenile’s
right to a jury trial. This brief, filed by the State of Kansas,
argues that despite the enactment of the Kansas Juvenile
Justice Code (KJJC), differences between the adult and ju-
venile systems are vast, most notably in the lack of stated
goals in the adult system to strengthen families and fewer
sentencing options for adults. Because of these differences
and pursuant to precedent, the State argues that juveniles
in Kansas are not constitutionally entitled to a trial by jury.

Petition for Review in the Kansas Supreme Court

(Jan., 2007) (10 pages)
This petition for review asks the Supreme Court of Kansas
to review and reverse the decisions of the Court of Appeals
and the district court. In particular, the petition asks the
court to consider whether the district court erred in deny-
ing L.M.’s request for a jury trial.

Court of Appeals Opinion

(Dec. 22, 2006) (7 pages)
This opinion from the Court of Appeals of the State of Kan-
sas affirmed the district court’s opinion in In the Matter of
L.M. The court held that L.M. was not entitled to a jury trial
because precedent states that the decision to grant or deny a
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jury trial in a juvenile offender proceeding is entirely within
the district court’s discretion, does not involve the rights
of the State or the respondent, and is not subject to appel-
late review. The court also held that there was sufficient
evidence upon which a court could find that L.M. made
his statement freely, voluntarily, and knowingly. Lastly, the
Court of Appeals affirmed the decision of the district court
that there was sufficient evidence to convict L.M. of aggra-
vated sexual battery.

Child-Appellant’s Brief in the Court of Appeals

(2006) (46 pages)
This brief for the juvenile, L.M., addresses three issues
on appeal: (1) whether L.M. was entitled to a jury trial,
(2) whether L.M.’s motion to suppress should have been
granted, and (3) whether there was sufficient evidence to
convict L.M. of aggravated sexual battery. The brief argues
that L.M. was entitled to a jury trial under the federal and
state constitutions and that failure to grant the request for
a jury trial violated L.M.’s constitutional rights. Addition-
ally, the brief states that L.M.’s motion to suppress should
have been granted and that there was insufficient evidence
to convict L.M. of aggravated sexual battery.

State-Appellee’s Amended Brief in the Court of Appeals

(May 19, 2006) (29 pages)
This brief for the State urges the appellate court to affirm
the district court’s decision. The three issues discussed in
the brief include (1) whether the trial court erred in deny-
ing the Respondent’s request for a trial by jury, (2) whether
the trial court erred in denying the Respondent’s motion to
suppress, and (3) whether there was sufficient evidence to
convict the Respondent of aggravated sexual battery. The
State argues that the trial court did not err in denying the
Respondent’s request for a trial by jury because such a re-
quest in a juvenile case is entirely at the discretion of the
district court and not subject to appellate review. The State
also believes the court properly denied the Respondent’s
motion to suppress because his admissions were voluntary.
Finally, the State argues that the evidence presented is such
that a rational fact-finder could find the Respondent guilty
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of aggravated sexual battery beyond a reasonable doubt
and thus, the district court’s finding should be upheld.

D. Defenses

Revitalizing the Infancy Defense in the Contemporary

Juvenile Court

Barbara Kaban, 60 Rutgers L. Rev. 33 (2007) (33 pages)
This article argues that without the availability of the infancy de-
fense, delinquency proceedings may punish children who are not
culpable. The piece looks at the evolution of the juvenile court, ex-
amines how an understanding of child development is reflected in
more recent cases, and compares decisions across different states
regarding the infancy defense. The author argues for a revitaliza-
tion of the infancy defense to reinforce the integrity of criminal
laws and ensure fundamental fairness in juvenile delinquency
proceedings.

E. Disposition

Effect of Psychopathy, Abuse, and Ethnicity on Juvenile

Probation Officers” Decision-Making and Supervision

Strategies

Sarah Vidal and Jennifer L. Skeem, 31 Law & Hum. Behav. 479 (2007) (22 pages)
This article examines the effect of psychopathic features, child
abuse, and ethnicity on probation officers” expectancies of, recom-
mendations for, and approach to supervising juvenile offenders.
Findings indicate that officers were affected by youth’s psycho-
pathic traits and history of child abuse but that ethnicity did not
change their approaches. Moreover, probation officers were more
likely to exhibit greater sympathy and efforts towards abused
youth. This study of differing approaches is a significant step to-
wards making changes in the field, but it is still limited in scope
since the focus was on male offenders and there are an infinite
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number of variables that can be manipulated to understand the
data.

Legal, Individual, and Environmental Predictors of Court
Disposition in a Sample of Serious Adolescent Offenders
Elizabeth Cauffman, Alex R. Piquero, Eva Kimonis, Laurence Steinberg, Laurie
Chassin, Jeffrey Fagan, 31 Law & Hum. Behav. 519 (2007) (23 pages)
In this study of adjudicated juvenile offenders in Phoenix and
Philadelphia, a statistical analysis of twenty demographic, legal,
individual, and environmental factors found that the juvenile
justice system is not accomplishing its stated goal of individual-
ized treatment of juvenile offenders. Rather, juvenile courts are
converging with the adult criminal system’s formalistic sentenc-
ing logic and standards. The authors advocate for consideration
of mental health and maturity, rather than prior records and past
sentences, when making disposition decisions.

F. Polygraphs

The Polygraph and Juveniles: Rehabilitation or Overreaction?

A Case Against the Current Use of Polygraph Examinations

on Juvenile Offenders

Nicholas R. Barnes, 39 U. Tol. L. Rev. 669 (2008) (24 pages)
Some rehabilitative programs require individuals to undergo poly-
graph examinations as part of their treatment; if the polygraph de-
tects a lie, a punitive measure follows. This practice is problematic
because many variables may distort the outcome of polygraph ex-
aminations. Thus, punishment results from inaccurate polygraph
readings. This comment argues that the use of polygraphs on
youths is inconsistent with the rehabilitative purpose of the ju-
venile justice system. Barnes assesses current polygraph practices
and urges policy makers and judicial authorities to perform an
extensive study on the accuracy of polygraph examinations befo